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The United States of America, ss: 


The President of the United States, 

To the Honorable Edward M. Curran, 

Judge of the Police Court of the District of Columbia, 
Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Police 
Court, before you, between United States, plaintiff, and 
Dora Williams, Defendant, Information No. 401,262, a man¬ 
ifest error hath happened, to the great damage of the said 
defendant, as by her complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the United States Court of Appeals for the 
District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals, at Washing¬ 
ton, within 15 days from the date hereof, that the record 
and proceedings aforesaid being inspected, the said Court 
of Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 14th day of October, in 
the year of our Lord one thousand nine hundred and thirty- 
nine. 

JOSEPH W. STEWART, 

(Seal) Clerk of the United States Court of Appeals 

for the District of Columbia. 

Allowed by D. LAWRENCE GRONER, 

Chief Justice of the United States Court 
of Appeals for the District of Columbia. 
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2 In the Police Court of the District of Columbia. 

District of Columbia, ss: March Term, A. D. 1939. 

David A. Pine, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by Stephen P. Haycock, 
Esquire, one of his assistants, comes here into Court, at 
the District aforesaid, on the 29th day of March, in the year 
of our Lord one thousand nine hundred and thirty-nine, 
in this said Term, and for the said United States, gives the 
Court here to understand and be informed, on the oath of 
one Richard M. Godsey that one Dora Williams, late of 
the District aforesaid, on the 28th day of March, in the 
year of our Lord one thousand nine hundred and thirty- 
nine, with force and arms, at the District aforesaid, and 
within the jurisdiction of this Court, did then and there 
unlawfully invite, entice, address for the purpose of invit¬ 
ing, enticing and persuarding an adult person, to wit: 
Richard M. Godsey, to accompany her, follow her, go with 
her for the purpose of prostitution against the form of 
the statute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
mav be had against the said Dora Williams in this behalf 
to make her answer to the said United States touching and 
concerning the premises aforesaid. 

DAVID A. PINE, 
Attorney of the United States 
in and for the District of Columbia. 

By (signed) STEPHEN P. HAYCOCK, 

His said Assistant. 

1 Personally appeared Richard M. Godsey before me this 
29th day of March, A. D. 1939, and being duly sworn ac¬ 
cording to law doth declare and say that the facts as set 
forth in the foregoing information are true. 

(signed) STEPHEN P. HAYCOCK, 
Assistant Attorney of the United States 
in and for the District of Columbia. 
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No. 401262 

In the Police Court of the District of Columbia 
March Term, 1939. 

United States 


vs. 

Dora Williams. 

Information for Soliciting Prostitution 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

March 28,1939—Released on Bond—M. S. Kronheim, 

Surety 

March 29,1939—Information filed. Defendant having been 

called according to the tenure of her 
recognizance and failing to respond, the 
bond is hereby forfeited which is ac¬ 
cordingly this day done. 

March 29,1939—Defendant arraigned—Plea Not Guilty 

Judgment Guilty 

Sentence: To serve 90 days in the District 
of Columbia Jail 

Exceptions noted. Notice given of her in¬ 
tention of applying to the Court of Ap¬ 
peals for a Writ of Error. Appeal bond 
set at $2,500. 

April 1,1939—Forfeiture of bond set aside 

Appeal bond reduced to $1,000 

Released on Appeal Bond M. S. Kronheim, 
Surety. 

April 3,1939—Motion in arrest of judgment and motion 

for new trial filed. 

Set for hearing April 4, 1939. 

April 4,1939—Motion for new trial and arrest of judg¬ 
ment denied. 

Bill of Exceptions submitted. 
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April 15,1939—Time for signing Bill of Exceptions ex¬ 
tended to April 27, 1939 

April 27,1939—Time for signing Bill of Exceptions ex¬ 
tended to May 9, 1939. 

May 9,1939—Bill of Exceptions settled sealed signed and 

filed 

Oct. 14,1939—Petition for Writ of Error granted. 

Oct. 24,1939—Assignment of Errors filed 

Designation of record filed 

Oct. 27,1939—Copy of record and proceedings in this 

case together with W’rit of Error trans¬ 
mitted to Court of Appeals in obedience 
to said W T rit 

4 In the District of Columbia Police Court. 

Holding a United States Branch. 

Information Xo. 401262. 

United States 


vs. 

Dora Williams 

Amended Bill of Exceptions of Defendant. 

Be it remembered, that heretofore, to wit on the 29th day 
of March, 1939, an information numbered 401262 was filed 
in the above cause attempting to charge the defendant, 
Dora Williams, in the said cause, with the offense of vio¬ 
lating section 177A, of Title 6, of the Code of Laws of the 
District of Columbia (1929), to which charge defendant 
pleaded not guilty; that defendant then requested of the 
Court an opportunity to employ counsel, which the Court 
granted, and the case was tried immediately before the 
Court without a jury, the United States being represented 
by Albert Goldstein, Assistant United States Attorney, and 
the defendant by Harold F. Hawken, the said cause being 
presided over by the Honorable Edward M. Curran, Dis¬ 
trict of Columbia Police Court Justice. That then and 
thereupon the Court tried the issues of the case without a 
jury. 
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That then and thereupon the United States to maintain 
the issues on its part, called Officer Richard M. Godsey, who 
testified as follows: 

That he was a police officer and was riding in an auto¬ 
mobile near the intersection of Eleventh and Eye Streets, 
Northwest and saw two girls standing on said corner; that 
the defendant, who was one of the girls, came over towards 
his automobile and asked him if he wanted a date; that he 
answered “yes”. That the defendant asked him if 

5 she should get in his car and he answered * ‘yes’’; that 
the defendant entered the automobile and asked said 

witness if he wanted to drive and talk; that he answered in 
the negative, placed her under arrest, and charged her 
with aforementioned violation of section 177A, Title 6, of 
the Code of Laws of the District of Columbia (1929). 

That the United States thereupon rested its case. 

That thereupon counsel for the defendant moved the 
Court to dismiss the charges against the defendant and find 
her not guiltv on the grounds that the evidence was not 
sufficient to prove the defendant guilty beyond a reasonable 
doubt, in law or in fact. 

That this motion was overruled and exception allowed, 
and notice of intention to apply to the United States Court 
of Appeals of the District of Columbia was given. 

That then and thereupon the defendant testified in her 
own behalf as follows: 

That she was standing at the intersection of 11th and 
Eye Streets, X. IV., and Officer Godsey, who was driving his 
automobile, stopped same and asked her to come to the car, 
which she did. That she asked Godsey if he was looking 
for a date; that he replied in the affirmative, opened the 
door of his car and asked her to get in, which she did. That 
she then asked the Officer if he wanted to go out in his car 
and talk it over and he replied in the affirmative, and imme¬ 
diately placed the defendant under arrest, without moving 
his car. 

That the defendant thereupon rested her case. 

That thereupon counsel for the defendant renewed and 
made the same motion to dismiss and find the defendant 
not guilty, as was made when the Government rested 

6 its case, which said motion was again overruled and 
exception allowed, and notice was given by counsel 



6 


DORA WILLIAMS VS. UNITED STATES. 


for defendant of intention to apply to the United States 
Court of Appeals of the District of Columbia for a writ of 
error. 

That a motion for a new trial was filed for the following 
reasons: 

1. That the verdict was contrary to law. 

2. That the verdict was contrary to the evidence. 

3. That the verdict was contrary to the weight of the 
evidence. 

4. That the defendant was not afforded an opportunity 
to demand a jury trial, which right is guaranteed her by 
the Code of Laws in the District of Columbia. 

5. That the evidence was not sufficient to find beyond a 
reasonable doubt that the defendant had violated the statute 
of soliciting prostitution. 

6. And for such other and further reasons as will be called 
to the attention of the Court at the time this motion is 
argued. 

That a motion in arrest of judgment was filed for the fol¬ 
lowing reasons: 

1. That the information or alleged information does not 
charge an offense in violation of any laws of the United 
States or of the District of Columbia. 

2. That the allegations stated in the information do not 
constitute a crime. 

3. That the information does not state the essential and 
necessary elements and allegations of the alleged offense 
of which the defendant was convicted. 

4. That the alleged information No. 401262, upon which 
the defendant was convicted in this case attempts to charge 

defendant with violating section 177A, of Title 6 
7 of the District of Columbia Code (1929), by stating 
that the defendant ‘‘did then and there knowinglv in- 
vite, entice, address for the purpose of inviting, en¬ 
ticing or persuading an adult person, to wit: Richard M. 
Godsev, to accompany her, follow her and go with her for 
the purpose of prostitution.” But said information fails 
to state where said inviting, enticing or addressing occurred 
and it further fails to state to what place the complaining 
witness was to go to accompany or to follow said defendant, 
as provided in said Code of Laws of the District of Co¬ 
lumbia. 
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5. And for other reasons apparent on the face of the rec¬ 
ord and which will be brought to the attention of the Court 
at the time this motion is argued. 

That all of said motions were overruled by the Court and 
exceptions allowed and notice of intention to apply to the 
United States Court of Appeals for the District of Colum¬ 
bia for a writ of error was given. 

That the defendant was sentenced to serve a term of 
ninety days in Jail and remanded. That on, to wit, April 2, 
1939, the defendant was released on bail in the amount of 
$1,000.00, pending the action of the Appellate Court on the 
application for writ of error to be made in this cause. 

And thereupon as all of said exceptions were duly noted 
and allowed as aforesaid, and duly entered upon the min¬ 
utes of the Court, and because the matters and things here¬ 
inbefore recited are not matters of record, except the writ¬ 
ten motions filed, in order to make the same a part of the 
record herein, which is hereby ordered, so that the defen¬ 
dant may have her case reviewed by the Appellate Court, 
the defendant by her counsel, moves the Court to sign and 
seal this, her Bill of Exceptions, to have the same 
8 force and effect as if each and every one of said ex¬ 
ceptions had been separately signed and sealed, 
which motion is granted by the Court, and thereupon the 
defendant tenders this, her Bill of Exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 9th day of May, 1939. 

(Signed) EDWARD M. CURRAN 

Judge 

DORA WILLIAMS 
Defendant. 

Per MYRON G. EHRLICH 
and HAROLD F. HAWKEN 

MYRON G. EHRLICH, 

HAROLD F. HAWKEN, 

Counsel for defendant, 

Columbian Building, 

Washington, D. C. 

Service of the foregoing Bill of Exceptions acknowledged 
this 4th day of May, 1939. 

DAVID A. HART 
Assistant TJ. S. Attorney in 
and for the District of Columbia. 
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9 In the Police Court of the District of Columbia. 

(United States Branch) 

No. 401262. 

United States 
vs. 

Dora Williams 
Assignment of Errors. 

Comes now the defendant by her attorneys and assigns as 
errors committed by the Court in this case, the following: 

1. The action and ruling of the Court in refusing to find 
the defendant not guilty because the alleged testimony was 
not sufficient to prove the defendant guilty beyond a rea¬ 
sonable doubt. 

! 2. The action and ruling of the Court in overruling the de¬ 
fendant’s motion for a new trial. 

3. The action and ruling of the Court in overruling the 
defendant’s motion in arrest of judgment and in refusing 
tP arrest the judgment for the following reasons:— 

First: The alleged information did not charge an offense 
in violation of any laws of the United States or of the Dis¬ 
trict of Columbia. 

Second: The information did not allege nor state the es¬ 
sential and necessary elements of the alleged offense of 
which the defendant was convicted. 

iThird: The information did not allege that the act 
charged was committed in one of the places set forth in the 
statute. 

Fourth: The information was defective because an essen¬ 
tial element of the offense was not alleged. 

Fifth: The crime attempted to be alleged was a statutory 
one and the information did not charge the defendant with 
sufficient precision and certainty and did not contain the 
ingredients of which the offense was composed with suffi¬ 
cient clearness to fully advise defendant of the exact 

10 crime which she is alleged to have committed, thereby 


DORA WILLIAMS VS. UNITED STATES. 


9 


violating the Sixth Amendment to the Constitution of the 
United States. 

(Signed) MYRON G. EHRLICH, 

HAROLD F. HAWKEN, 
Attorneys for Defendant, 
416 5th Street, N. W. 
Washington, D. C. 

Receipt of copv acknowledged this 24th day of October, 
1939 

(Signed) BREWSTER F. MARSHALL 
Assistant United States Attorney. 

11 In the Police Court of the District of Columbia. 

(United States Branch) 

No. 401262. 

United States 

vs. 

Dora Williams 
Designation of Record. 

The Clerk will please prepare the following as a record 
on appeal in this case: 

1. The information and the memorandum thereon, show¬ 
ing plea of the defendant, etc. 

2. The amended bill of exceptions. 

3. The assignment of errors. 

4. This designation. 

(Signed) MYRON G. EHRLICH, 

HAROLD F. HAWTKEN, 

416 5th Street, N. W. 
Washington, D. C. 
Attorneys for Defendant, 

Receipt of copy acknowledged this 24th day of October, 
1939 

(Signed) BREW'STER F. MARSHALL 
Assistant United States Attorney. 
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12 In the Police Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Walter F. Bramhall, Clerk of the Police Court of the 
District of Columbia, do hereby certify that the foregoing 
pages, numbered from 1 to 11 inclusive, to be true copies of 
originals in cause No. 401,262 wherein the United States is 
plaintiff and Dora Williams, defendant, as the same re¬ 
main upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 27th day October, A. D. 1939. 

WALTER F BRAMHALL 

(Seal) Clerk Police Court, Dist. of Columbia. 

13 In the Police Court of the District of Columbia 
Case No. 401,262 United States plaintiff vs. Dora 
Williams defendant Soliciting Prostitution. 

Endorsed on Cover: No. 7536 Williams, Plaintiff in 
Error, vs. United States. United States Court of Appeals 
for the District of Columbia Filed Oct 27 1939 Joseph W. 
Stewart, Clerk. 
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In The 

Initrfi States fflnurt of Appeals 
for life Sistrirt of Columbia 

October Term, 1939 


Xo. 7536 
Special Calendar 


Dora Williams, Plaintiff in Error 

v. 


United States of America 


APPELLANT’S BRIEF 


Jurisdictional Statement 

The Police Court of the District of Columbia had 
jurisdiction to try defendant (appellant here) under 
authority of Act of March 3,1901, 31 Stat. 1341, C. 854, 
Sec. 934; Act of June 30, 1902, 32 Stat. 537, C. 1329; 
and See. 353, Title 6 of the Code of Laws of the Dis¬ 
trict of Columbia (1929). The maximum penalty which 
may be imposed for a violation of Sec. 177-A, of Title 
6, Code of Laws of the District of Columbia (1929) 
(R. 4), under which the appellant was charged by in¬ 
formation (R. 2) and convicted, falls within the above 
jurisdictional statutes that give the Police Court of the 

District of Columbia authoritv to trv this kind of case. 

* • 
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TIk* jurisdiction of this Court is invoked under Act 
of March 2. 1897, 29 Stat. 607, C. 360; Act of March 
3, 1901, 31 Stat. 1225, C. 854, Sec. 227; and Sec. 28, 
Title 18, of the Code of Laws of the District of Colum¬ 
bia (1929). This Court granted a writ of error to the 
Police Court in this case on October 14, 1939. (R. 1.) 

Statement of Case 

This case is before the Court on a writ of error 
granted October 14, 1939, to review a judgment of the 
Police Court of the District of Columbia, entered on 
April 2, 1939. After a trial by the Police Court with¬ 
out a jury, the defendant was convicted and sentenced 
to serve a term of 90 days in jail. (R. 7.) 

The information charged that “Dora Williams, late 
of the District aforesaid, on the 28th day of March, 
1939, with force and arms, at the District aforesaid, 
and within the jurisdiction of this Court, did then and 
there unlawfully invite, entice, address for the purpose 
of inviting, enticing, and persuading an adult person, 
to wit: Richard M. Godsey, to accompany her, follow 
her. go with her for the purpose of prostitution.” 
(R. 2.) 

In support of this alleged charge the United States 
offered the testimony of Officer Richard M. Godsev, 
who testified as follows: 

That he was a police officer and was riding in an 

automobile near the intersection of Eleventh and Eve 

• 

Streets, Northwest, and saw two girls standing on said 
corner; that the defendant, who was one of the girls, 
came over towards his car and asked him if he wanted 
a date; that he answered “yes.” That the defendant 
asked him if she should get in his car and he answered 
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“ves”; that the defendant entered the automobile and 
asked said witness if he wanted to drive and talk; that 
he answered in the negative and placed her under 
arrest. (R. 5.) 

The defendant denied she solicited the complainant 
in violation of the statute, and stated she was standing 
at the intersection of Eleventh and Eye Streets, North¬ 
west, and officer Godsey, who was driving his auto¬ 
mobile, stopped same and asked her to come to his car, 
which she did. That Godsey opened the door of his 
car and asked defendant to get in. That the officer 
replied in the affirmative to a suggestion that they go 
out in his car and talk it over, but immediately placed 
defendant under arrest, without moving his car. (R. 5.) 

The defendant moved for a directed verdict, and to 
dismiss, at the close of Godsey’s testimony, and re¬ 
newed same after she testified, on the ground that the 
evidence was not sufficient to prove her guilty beyond 
a reasonable doubt, in law or in fact. (R. 5-6.) Both 
motions were overruled. A motion for new trial was 
filed and overruled. (R. 6.) A motion in arrest of 
judgment was filed for the following reasons, and was 
overruled by the Court: 

1. That the information does not charge an 
offense. 

2. That the allegations stated in the information 
do not constitute a crime. 

3. That the information does not state the essen¬ 
tial and necessary elements of the offense of 
which defendant was convicted. 

4. That the information fails to state where said 
inviting, enticing, or addressing occurred and 
further fails to state to what place the com¬ 
plainant was to go to, accompany, or to follow 
said defendant, all of which are essential ele¬ 
ments of the offense. 
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Statutes Involved 

Tilt* statute involved is Act of August 15, 1935, 49 
Stat. 651, C. 546, Sec. 1; Sec. 177 A, Supplement to 
Code of Laws of the District of Columbia (1929). The 
relevant part of the statute involved is a follows: 

It shall not he lawful for any person to invite, entice, 
persuade, or to address for the purpose of inviting, 
enticing, or persuading any person or persons, in or 
upon (nip avenue, street, road, highway, open space, 
alley. public square, or iuclosurc in the District of 
Columbia, to accompany, go with, or follow him or her 
to his or her residence, or to any other house or build- 
in//. inclosure, or other place, for the purpose of prosti¬ 
tution, or any other immoral or lewd purpose, under 
a penalty of not more than $100 or imprisonment for 
not more than ninety days, or both. 

Assignments of Error Relied Upon by Appellant 

on This Appeal 

1. The action and ruling of the Court in refusing to 
find ihe defendant not guilty because the alleged testi¬ 
mony was not sufficient to prove the defendant guiltv 

• * * • 

beyond a reasonable doubt. 

2. The action and ruling of the Court in overruling 
the defendant’s motion in arrest of judgment, and in 
refusing to arrest the judgment, for the following 
reasons: 

(a) The alleged information did not charge an of¬ 
fense in violation of any laws of the United States or 
of the District of Columbia. 

(b) The information did not allege nor state a 
essential and necessary elements of the alleged offense 
of which the defendant was convicted. 



o 


(c) The information did not allege that the act 
charged was committed in one of the places set forth 
in the statute. 

(d) Tlie information was defective because an essen¬ 
tial element of the offense was not alleged. 

(e) The crime attempted to be alleged was a statu¬ 
tory one and the information did not charge the de- 
fondant with sufficient precision and certainty and did 
not contain the ingredients of which the offense was 
composed with sufficient clearness to fully advise de¬ 
fendant of the exact crime which she is alleged to have 
committed, thereby violating the Sixth Amendment 
to the Constitution of the United States. 

Summary of Argument 

THE TRIAL COURT ERRED IX REFUSING TO 
SUSTAIN MOTION IN ARREST OF JUDGMENT 
AND IN REFUSING TO ARREST JUDGMENT 
BECAUSE THE INFORMATION FAILED TO 
ALLEGE THE ESSENTIAL ELEMENTS OF THE 
OFFENSE. AND THE DEFECT WAS NOT 
WAIVED OR CURED. THAT THE INFORMA¬ 
TION NOT ONLY FAILED To CONTAIN ALL 
THE ESSENTIAL INGREDIENTS OF THE 
CRIME ATTEMPTED TO BE CHARGED, BUT 
ALSO FAILED TO ALLEGE FACTS INSTEAD OF 
CONCLUSIONS OF FACT. 

THE TRIAL COURT FURTHER ERRED IN 
REFUSING TO ACQUIT DEFENDANT BECAUSE 
THE TESTIMONY WAS INSUFFICIENT TO 
PROVE HER GUILTY BEYOND A REASONABLE 
DOUBT. 
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Argument 

It is contended on behalf of appellant that the infor¬ 
mation was fatally defective because the essential ele- 
ments of the offense were not alleged in the informa¬ 
tion, and this defect was available to her on a motion 
in arrest of judgment. Matters of form in an infor¬ 
mation mav be waived bv failure to seasonablv attack 
• • • 

same, but essential elements of an offense are matters 
of substance, and this information was vulnerable to 
the attacks made upon it here, by a motion in arrest 
of judgment. 

Ainsworth v. United States, 1 App. D. C. 319. 

Gonlson v. United States, 1(5 F. (2d) 44. 

Ilagner v. United States, 2S3 U. S. 433. • 

United States v. Carll, 103 U. S. 611. 

United States v. Hess, 124 U. S. 483. 

The information in this case fails to allege the essen¬ 
tial allegations that the inviting, enticing, persuading 
and addressing occurred in any of the public places 
set forth in the statute, and further fails to allege 
that the witness, Godsey, was invited, enticed, per¬ 
suaded, or addressed to go with the appellant to any 
of the places set forth in the statute, all of which are 
essential and necessary elements of the offense, and the 
failure to allege these essentials makes the informa¬ 
tion fatally defective. The information also fails to 
allege facts but does attempt to allege conclusions of 
fact. 

The act attempted to be charged is not in itself nec¬ 
essarily unlawful, but becomes so when committed in 
one of the places set forth in the statute, and the 
place not being alleged in the information, an essential 
element of this statutory offense was omitted. An 
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essential element of the illegality of which the act con¬ 
sists was lacking in the information, making the infor¬ 
mation fatallv defective. 

•> 

The information upon which appellant was convicted 
attempts to charge a statutory, and not a common law 
offense. In the present case the statute condemns only 
solicitation in certain places and has no reference to 
the doing of any other illicit or immoral acts, and is 
not a common law offense. 

Bailev v. United States, 61) App. 1). C. 23, 98 F. 
(2d) 306. 

The violation attempted to be charged, being a stat¬ 
utory one and having no relation to the common law, 
all the ingredients which enter into the offense, whether 
set down in the statute or interpreted into it, must be 
stated in the information. 

Bishop Crim. Prac., 2d Ed., sec. 611, 612. 

Blain v. United States, 22 F. (2d) 393. 

In the case of Ledbetter v. United States, 170 IT. S. 
609, at page 610, the Supreme Court said: 

“We think an allegation in the language of the 
statute is sufficient. We have no disposition to 
qualify what has already been frequently decided 
by this Court, that where the crime is a statutory 
one, it must be charged with precision and cer¬ 
tainty, and every ingredient of whirl) it is com¬ 
posed must be clearly and accurately set forth, and 
that even in the cases of misdemeanors, the indict¬ 
ment must be free from all ambiguity, and leave 
no doubt in the minds of the accused and the Court 
of the exact offense intended to be charged.” 
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Thus it will be readily seen that the Supreme Court 
has ruled that where a statutory offense is alleged, it 
is at least necessary to allege same in the language 
of the statute so that all the essential elements of the 
offense may be included in the information. 

In the case of United States v. Hess, 124 U. S. 483, 
the Supreme Court in deciding the same principle, 
at page 486, said: 


* * The general and, with few exceptions, the uni¬ 
versal rule on this subject is, that all the material 
facts and circumstances embraced in the definition 
of the offense must be stated, or the indictment 
will be defective. AV> essential element of the crime 
can hr omitted without destroying the whole plead¬ 
ing. The omission cannot be supplied by intend¬ 
ment. or implication, and the charge must be made 
directly, and not inferentially or by way of 
recital." 

United States v. Cruikshank, 92 U. S. 542. 

United States v. Simmons, 96 U. S. 360. 

The appellant further contends that because of the 
failure to allege all the essential elements of the statu¬ 
tory offense in the information, her rights under the 
sixth amendment to the Constitution were contravened. 
The sixth amendment, among other things, provides 
that in all criminal prosecutions, the accused “shall 
lx* informed of the nature and cause of the accusa¬ 
tion." In passing on this proposition in the case of 
Hunter v. District of Columbia, 47 App. D. C. 407, at 
pages 409-410, this Court said: 

“The object of the indictment is, first, to furnish 
the accused with such a description of the charge 
against him as will enable him to make his defense, 
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and avail himself of his conviction or acquittal for 
protection against a further prosecution for the 
same cause; and second to inform the court of the 
facts alleged so that it may decide whether they 
are sufficient in law to support a conviction, if one 
should he had. ' * Those safeguards of 

criminal pleading, inherited from the common law, 
were regarded of sufficient importance to justify 
an incorporation of the rule into our fundamental 
law. The 6th Amendment to the Constitution 
of the United States, among other things, provides 
that in all criminal prosecutions, the accused shall 
‘he informed of the nature and cause of the accusa¬ 
tion.’ In other words, when the accused is led to 
the bar of justice, the information or indictment 
must contain the elements of the offense with 
which he is charged, with sufficient clearness to 
fully advise him of the exact crime which he is 
alleged to have committed. 

United States v. Capital Traction Co., .‘>4 App. 
D. C. 592. 

United States v. Cruiksliank, 92 U. S. 542. 

United States v. Mills, 7 Pet. 142. 

White v. United States, 67 F. (2d) 71. 

Unless the act attempted to be charged was com¬ 
mitted in one of the places set forth in the statute, the 
act would not be a crime. It follows therefore, that 
the place is a necessary ingredient of the offense, and 
should have been charged in the information, as an 
information must charge everv element of an offense. 


Evans v. United States, 153 U. S. 584. 

United States v. Standard Brewery, Inc., 251 
U. S. 210. 

United States v. Eisenminger, 16 F. (2d) 816. 
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It is appellant’s further contention that even if the 
information was not defective, the evidence adduced 
at the trial was insufficient to sustain a finding of guilt 
beyond a reasonable doubt. 

Conclusion 

In conclusion, it is respectfully contended that the 
trial Court erred in refusing to arrest the judgment 
because of the failure to allege all the essential ele¬ 
ments of the offense, which made the information 
fatally defective; that the information not only failed 
to contain all the essential ingredients of the crime 
attempted to be charged, but also failed to allege facts 
instead of conclusions of fact: that the evidence was 
insufficient to convict upon a proper information. 

All of the cases which have come to the appellant’s 
attention support the proposition that it is essential 
that the information allege the act charged was com¬ 
mitted in one of the places set forth in the statute, and 
that because the information in the case at bar is de¬ 
fective for its failure to allege all the essential elements 
of the offense, this defect is not cured when attacked 
by a motion in arrest of judgment. 

Wherefore, it is respectfully submitted that the action 
of the trial Court should be reversed, and the convic¬ 
tion of the appellant set aside. 

Respectfully submitted, 

Myron G. Ehrlich, 
Attorney for Appellant, 
Columbian Building, 
Washington, D. C. 
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In the United States Court of Appeals for the 

District of Columbia 

October Term, 1939 


No. 7536— Special Calendar 


Dora Williams, plaintiff in error 

v. 

United States of America 


BRIEF OF APPELLEE 


STATEMENT OF THE CASE 

The appellant was charged by information in the Police 
Court of the District of Columbia with the offense of “solicit¬ 
ing prostitution,” the information reading as follows: 

one Dora Williams, late of the District aforesaid, on 
the 28th day of March, in the year of our Lord one 
thousand nine hundred and thirty-nine, with force and 
arms, at the District aforesaid, and within the juris¬ 
diction of this Court, did then and there unlawfully 
invite, entice, address for the purpose of inviting, en¬ 
ticing, and persuading an adult person, to wit: Richard 
M. Godsey, to accompany her, follow her, go with her 
for the purpose of prostitution against the form of the 
statute in such case made and provided, and against 
the peace and Government of the United States of 
America. 

The appellant was arraigned on March 29, 1939, and entered 
a plea of not guilty; the appellant then requested of the Court 
an opportunity to employ counsel, which the Court granted; 

(i) 
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the case was tried immediately before the Court without a 
jury, and the appellant was found guilty. Subsequently a 
motion for a new trial was filed and overruled, in which motion 
the appellant for the first time challenged the sufficiency of 
the allegations contained in the information (R. 6). 

SUMMARY OF ARGUMENT 

The failure to allege in the information the fact that the 
act charged was committed in one of the places set forth in 
the statute did not render the information defective, as it 
was so drawn as to adequately apprise the appellant of the 
offense with which she was charged, in order to prepare her 
defense, and avail herself of her conviction or acquittal for 
protection against a further prosecution for the same offense. 

Further, assuming arguevdo that the information was de¬ 
fective because an essential element of the offense was not 
alleged, the defect was waived and, in the trial of the case, 
the defect, if any, was cured. 

The trial court did not err in convicting the appellant 
because the testimony was sufficient to prove her guilty beyond 
a reasonable doubt. 

ARGUMENT 

The appellant contends that the information was defective 
in that it did not allege that the act charged was committed 
in one of the places set forth in the statute. The question to 
be decided is whether such an averment is material. It has 
been held that an indictment or information is sufficient which 
charges the statutory crime substantially in the words of the 
statute, except in cases where other precedents have been 
firmly established in analagous offenses at common law;, or 
where such a charge did not fairly inform the accused of the 
nature of the charge against him. Jelke v. United States, 255 
Fed. Rep. 264. 

In the case of United States v. Geare, et ah, 293 Fed. Rep. 
997. 54 App. D. C. 30. this Court observed that the reason for 
the requirement that all the material facts and circumstances, 
essential to a clear definition of the offense, must appear in the 
indictment, is, first, to furnish the accused with such a descrip- 
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tion of the charge against him as will enable him to make his 
defense, and avail himself of his conviction or acquittal for 
protection against a further prosecution for the same cause; 
and second, to inform the Court of the facts alleged, so that it 
may decide whether they are sufficient in law to support a 
conviction, if one should be had. 

In the case of Burton v. United States, 202 U. S. 344, the 
Court stated: 

The averments of the indictment were sufficient to 
enable the defendant to present his defense and in the 
event of an acquittal or conviction the judgment could 
have been pleaded in bar or in a second prosecution for 
the same offense. The accused was not entitled to more 
nor could he demand that all the special or particular 
means employed in the commission of the offense should 
be more fully set out in the indictment. The words of 
the indictment directly and without ambiguity disclosed 
all the elements essential to the commission of the of¬ 
fense charged and therefore, within the meaning of the 
Constitution and according to the rules of pleading, the 
defendant was informed of the nature and cause of the 
accusation against him. 

In the case of United States v. Surift, 1SS Fed. 92. it was 
stated that: 

An indictment is well enough that states facts which 
constitute the crime, and in language which leaves no 
doubt in the minds of the defendants of what they are 
accused. It is true that a defendant should be informed 
clearly by the indictment of the exact and full charge 
made against him. yet the manner in which the infor¬ 
mation is given is unimportant. An indictment is suf¬ 
ficient when it contains a substantial accusation of 
crime and its statements furnish the accused with such 
a description of the charge against him as will enable 
him to make his defense and avail himself of his con¬ 
viction or acquittal for protection against further prose¬ 
cution for the same offense, and when from it the court 
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can determine that the facts charged are sufficient in law 
to support a conviction. Grant v. United States, 26S 
Fed. 443: Ulmer v. United States. 219 Fed. 641; Gouled 
v. United States, 253 Fed. 239. 

In United States v. Fero. IS Fed. 901. the Court stated as 
follows: 

It is not to be overlooked that the information charges 
that the offense was committed on a certain day, and 
specifies the payment of a certain sum of money, and 
it seems to the Court that enough is alleged to identify 
the offense. In this class of cases, certainty to a com¬ 
mon intent is all that is required. Unreasonable strict¬ 
ness ought not to be required, and. when an indict¬ 
ment clearly charges a crime and fairly advises the 
defendant which act of his is the subject of complaint, 
the principal object of pleading is attained. The high¬ 
est degree of certainty is not required. Certainty to 
a common intent is sufficient. Such certainty is at¬ 
tained when enough is alleged to clearly apprise the 
accused of the identical crime of which he is 'charged 
so that he may be prepared to meet the accusation. 

It is submitted that the foregoing cited cases represent 
the weight of authority for the proposition that, in deter¬ 
mining whether an indictment or information is sufficient and 
the averments therein complete, the preliminary question is 
whether it is so drawn that it— 

1 (1) apprises the defendant of the offense with which he is 

charged in order that he may prepare his defense; and 

(2) avail himself of his conviction or acquittal for protec¬ 
tion against a further prosecution for the same cause. 

In the subject case the defendant was arraigned, pleaded 
not guilty, and went to trial, and not until after conviction 
was the sufficiency of the averments in the information chal¬ 
lenged. It is seriously submitted that in point of fact the 
information has proved sufficient to enable the appellant to 
identify the act with which she was charged, for it enabled 
her to say to the Court m the most solemn manner, by her 
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plea of not guilty, that she had not in fact committed the 
act charged. The situation is that she is now attempting 
to escape punishment, after conviction, upon the theory that 
at the present time she is not informed by the information 
as to the offense with which she was charged and to which 
she entered a plea of not guilty. 

It is submitted that in the event any other proceedings 
are taken against appellant for a similar offense, the record 
indicates with accuracy to what extent she may plead a former 
acquittal or conviction, and the exact offense to which the 
plea relates. Attention is respectfully invited to the fact 
that the information upon which the appellant was convicted 
substantially alleges that she did solicit for the purpose of 
prostitution an adult person, naming that person, and setting 
forth the date on which such solicitation took place. On 
this point attention is invited to the following cases: 

In the case of Dunbar v. United States, 156 U. S. 185, the 
indictment was challenged after verdict on the ground that it 
did not sufficiently describe the property alleged to have been 
smuggled. The Court stated as follows: 

There can be no doubt that the defendant knew exactly 
what he was charged with having smuggled, and that 
description was so precise and full that he could easily 
use a judgment under these indictments in bar of any 
subsequent prosecution. It is true some parol testi¬ 
mony might be required to show the absolute identity 
of the smuggled goods, but such proof is often requisite 
to sustain a plea of once in jeopardy. 

In Leverkuhn v. United States, 297 Fed. 590. it was stated 
that 

in view of the rule that an accused person has a right to 
parol evidence to show the subject matter of a former 
conviction, the change as made in the count in question 
cannot properly be regarded as being so indefinite that 
the accused could not plead the record and conviction 
in this case in bar of another prosecution for the same 
offense. Bartell v. United States, 227 U. S. 427. 
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Assuming that the information was defective because an es¬ 
sential element of the offense was not alleged, it is submitted 
that the defect was waived and. in the trial of the case, the 
defect, if any, was cured. 

On this particular question attention is respectfully invited 
to the case of United States v. Bayaud , 16 Fed. 376, in which 
the Court stated: 

i 

But if the particular intent to defraud the United States 
is to be grafted into this statute by the Court, still the 
objection under consideration cannot avail, for here is 
to be applied the rule that where an averment which 
is necessary for the support of the pleading is imper¬ 
fectly stated, and the verdict could not have been found 
without finding this imperfect averment to have been 
proved in a sense adverse to the accused, then after the 
verdict the defective averment, which might have been 
bad on demurrer, is cured by the verdict. Hey man v. 
Regina, L. R. S Q. B. 102-105; The Queen v. Aspinwall 
L. R. 2 Q. B. Div. 4S; Wills v. Claflin, 92 U. S. 141. In 
this case, although there has been no verdict of guilty, 
there has been a plea of guilty, and the rule applies 
with full force. The case is one of an imperfect aver¬ 
ment cured by the plea of guilty. 

In Dunbar v. United States , supra, the Court used the fol¬ 
lowing language: 

Further, no objection was made to the sufficiency of the 
indictments by demurrer, motion to quash, or in any 
other manner until after the verdict. While it may be 
true that a defendant by waiting until that time does 
not waive the objection that some substantial element 
of the crime is omitted, yet he does waive all objections 
which run to the mere form in which the various ele¬ 
ments of the crime are stated, or to the fact that the 
indictment is inartificially drawn. If. for instance, the 
description of the property does not so clearly identify 
it as to enable him to prepare his defense, he should 
raise the question by some preliminary motion, or per¬ 
haps by a demand for a bill of particulars; otherwise it 
may properly be assumed as against him that he is fully 



informed of the precise property in respect to which he 
is charged to have violated the law. 

In Leverkuhn v. United States, supra, the Court stated: 

There is no substantial basis for a claim that the count 
did not sufficiently inform the accused of the nature and 
cause of the accusation against him. After the accused 
w’as informed of the contents of the count in question, 
if he had ordinary intelligence, he could not well have 
failed to realize what alleged conduct on his part was 
relied on as the basis of the charge made against him. 
It was open to the accused to move the court to require 
a bill of particulars, giving a more particular descrip¬ 
tion of the transaction upon which the charge was based, 
or a further identification of it. if that was considered 
to be necessary to his defense. The absence of a de¬ 
mand for a bill of particulars may be considered, where 
the accused questions the sufficiency of the indictment 
in the matter of disclosing the nature and cause of the 
charge it makes. 

In the case of Trometer v. District of Columbia, 24 D. C. 
App. 242, an assignment of error was based on the overruling 
of a motion in arrest of judgment in which the contention 
was made that the information was not sufficient because there 
was no statement of the names of the persons to whom the 
sales were made. This Court stated: 

It would seem to be too late in any event to raise the 
question by motion in arrest of judgment, even in cases 
where the objection might have been sustained upon 
demurrer, for the defect, if defect it be. must be held 
to have been cured by the verdict, inasmuch as the 
identity of the persons to whom the sales were made 
must necessarily have appeared in the testimony. 

In the case of Hagner v. United States, 285 U. S. 427, after 
conviction and in a motion in arrest an attack was made upon 
the sufficiency of the indictment in that the indictment failed 
to allege that the offense was committed in the District of 
Columbia. The Court stated: 
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In the absence of the evidence, and the charge of the 
court, we are free to assume that every essential ele¬ 
ment of the offense was sufficiently proved and that the 
question as to the delivery of the letter was submitted 
under proper instructions to the jury. The contrary of 
neither of these propositions is asserted. The indict¬ 
ment in the particular complained of is loosely and in¬ 
art ificially drawn and is not to be commended, but upon 
the record before us. and without deciding that the in¬ 
dictment would not have been open to some form of 
challenge at an earlier stage of the case, we are of the 
opinion that after verdict it is not vulnerable to the 
attack here made upon it. 

It is contended on behalf of the appellee that the evidence 
adduced at the trial of the case below was sufficient to prove 
the appellant guilty beyond a reasonable doubt. This con¬ 
tention is supported by the record (R. 5). While it is true 
that during the conversation between the police officer and the 
appellant no mention of immoral relations was made, it was 
the Court's prerogative to place such an interpretation upon 
the conversation as the facts in the case warranted. 

CONCLUSION 

In conclusion appellee contends that the information as 
drawn was sufficient in that it fully apprised the appellant of 
the offense with which she was charged; that it was so drawn 
that, in the event of any other proceedings against her for a 
similar offense, the record is clear to the extent that she may 
plead former jeopardy; appellee further contends that her 
right to challenge the sufficiency of the information was 
waived, and if any defect did exist, it was cured at the trial. 

It is respectfully submitted that the evidence in this case 
was sufficient to prove the appellant guilty beyond any reason¬ 
able doubt, and her conviction should be affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney, 

Albert Goldstein, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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